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Ms. Cynthia Giles, Assistant Admunistrator

Office of Enforcement and Compliance Assurance

ULS. Environmental Protection Agency (Mail Code 2201A)
1200 Pennsylvania Ave, WW

Washington, DC 20460

Re:  Request For A Meeting To Discuss Inconsistent Compliance
For Thermal Desorstion Units That Process Hezardous Wasie

Diear 8s. Gales:

The Environmental Technolegy Couneil, the trade association for the hazardous waste
management industry, requests a meeting to discuss inconsistent enforcement and compliance
policies being applied by different EPA regional offices to so-called Thermal Desorption Units
(TDUs) that are used 1o thermally destroy hazardous wastes. Due to the sigmficance of this
matter, a meeting is requested at your earliest apportunity so that we can discuss measures (o
better insure enforcement consistency for the bazardous waste industry.

Who we are

The Environmental Technology Counail (ETC) is a national trade association whose mission is “to
promote the protection of public health and the environment through the adoption of
environmentally sound procedures and technologies for recyeling and detoxifving industrial
wastes and by-products and properly managing and disposing of wastes and waste residues.” See
wwae.efe,org. Consisient with this mission, ETC members have o substantial interest in insuring
consistency on how environmental compliance requirements are applied within our industry.

Why we've contacted yvou

ETC understands that the Office of Enforcement and Compliance Assurance (OECA)Y will
address pollution problems that impact American comununities through vigorous civil and
criminal enforcement that targets the most serious water, air and chemical hazards. As part of
this mission, OECA works to advance envivonmental justice by protecting communilics most
vulnerable to pollution. Due to the human health risks and environmental justice concerns of
burning hazardous wastes in TDUs without a permit under the Resource Conservation and
Recovery Act (RCRA)Y, ETC believes that OECA should be bricfed on the serious matter.
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Who this matter concerns

Tradebe Treatment and Recveling, LLC O Tradebe™), located at 4343 Kennedy Avenue, East
Chicago, Indiana, owns and operates two TDUs that process significant vohimes of hazardous
wasgte. Tradebe's overall operations include hazardous waste fuel blending, lab pack depacking
and bulking, tank storage and treatment, and container storage, all of which are subject to RCRA
Permut USEPA 1D € IND 000646943, Ho ever, the two TDUs for thennally destroying
hazardous wastes are allegedly “exempted” from the mmpam s RORA permut. Tradebe uses the
TDUs o treat an extensive list of hazardous wastes such as “paint waste, solvent scaked rags,
resins, polymers, plastics, production debris, and discarded commercial chemieals” us advertised
i their own sales brochure {Attachment A hercto). As EPA i3 aware, the term “treatment™ {3
broadiy defined in RCRA to include “any method, technigue, or process”™ that is designed to
change “the physical, chemical, or biological character or composition of any hazardous waste,”
The Tradebe TDUs are engaged in thermal destruction of a significant portion of the hazardous
wagte feed to those units in addition to desorbing some organic compounds far recovery, By
statute snd regulation, any "person owning or operating an existing facility ... for the treatment,
storage, or disposal of hazardous waste™ must have a permit issued under RCRA. 40 CFR. §
270.1{h).

Tradebe’s TDUs have a combined total maximum throughput rate of 78,000 tons of hazardous
waste per year, which is comparable to a large, conmmmercial RCRA-permitted incinerator,

Inconsistent enforcement between EPA Region 5 and other EPA regional offices

EPA Region 5 has not required Tradebe to include the TDUs within the company’s current
RORA permit and has not taken any enforcement action with respect o the ongoing thermal
destruction of hazardous wastes in those units. In contrast, in 2008 EPA Region 6 pursued an
enforcement action against Rinece Chemical Industries in Benton, Arkansag, for thermal
destruction of hazardous wastes In a TDU without a RCR A permit. The Federal distriet court
agreed with Region 6 and ordered Rineco to obtain a RURA permit or cease i TDE, apem%ﬁimns,
{United States v, Rineco Chemical fndfustries, Ing,, 208 }‘9 WL BOIAOS (E.D Ark. 20

{Attachment B}, Likewise, EPA Region 6 entered into s Consent Apreement and Fimﬂ Crder
with US Ecology Texasg, Inc. and TD*X Associates L.P. to require a RURA permit for thermal
destruction of hazardous wastes in a TDUL httpizz-""'»«'fmen‘aiw epa.gov/OA/RHC/EPAAdmIn.nal
Filings/ 77636784 A1 SFATCCRS2STEDS001 BBF43/3File/usecology2 pdf. Recently, EPA Region
& submitied comments on a deaft RCRA permit for twe TDUs to be operated by Chemical Waste
Management in Carlyss, Louisiana, confinming that the RCRA permit should include controls
similar to a hazardous waste incinerator {Attachment O}

The positions of EPA Region 3 and EPA Region 6 with respect to RORA penmits and
enforcement for TDUs that thermally destroy hazardeus wasies means that human health and
environmental protection depends on the region where a TR is located, not on consistent EFA
enforeement and compliance. The conflicting positions of EPA Region 5 and Region 6 also
creste an unlevel regulatory program for the hazardous waste industry.
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Thermal destruction of hazardous waste in TDUs

There can be no doubt that the Tradebe TDUs are engaged in the thermal destruction of 2
significant portion of the hazardous waste feed, even if they are also engaged in some recovery
of Hguid organics through desorption. The fact that the TDUs are used to recover organics does
not exempt the thermal destruction of hazardous wastes from RCRA requirements. Thermal
destruction 18 demonstrated by the Hollowing:

1. A mass balance of the hazardous wastes fed 1o the Tradebe TDUs compared to the recovered
organies. metal, and other residuals, reveals that a significant volume of waste feed is
thermally disposed. The court in .8 v Bireco used this mass balance fest to determine that
Rineco's TDU was engaged in unregulated thermal destruction in violation of RCRA. The
court used Rineco's own documentation to show that a substantial percentage of waste fed to
the unit “was unaccounted for, i.¢., disposed of, burned, or incinerated in the treatment
process”, 2009 WL 801608 at 9. Per Tradebe’s own advertising brochure {Attachment A),
Tradebe processes 36,000 tons of hazardous waste per year in the TDUs and recovers only
7.000 tons of serap metal and 10,200 tons of solvent, Even acecunting for an estimated
10,000 tons of other residuals, primarily water and char, only 27,000 tons of hazardous waste
feed can be acecounted for on a mass balance basis. That means that af least 9,000 tonsg of
hazardous waste, or 25% of the waste feed, is thermally destroved in the TDUs per yeoar
without a RCRA permit.

[

There are no contrels on the hazardous wastes that are Ted to the TDU s, and the feed 13 not
restricted 1o wastes with recoverable hvdrocarhons. According to Tradebe, the TDUs can
accept a broad range of hazardous wastes including paint waste, rags, resing, polymers,
plastics, production debris, and discarded commercial chemicals. Many other types of
hazardous wastes are available on-site and no permit or other restrictions apply to the waste
feed, It is essential for a RCR A-regulated thermal treatment facility to restrict the
composition of the feed so that emissions of hazardous chemical compounds do not exceed
preseribed emission limits. A RCRA permit is required so that appropriate feed limits can be
established for the TDUs. This is particularly important because, while some of these wastes
may vield organies for recovery, the remaining waste materials are thermally destroyed 1o the
TDUs heated rotating drumns, while non-condensable gases are burned in flares that are an
integral part of the dispesal operation.

tad

There are no opergling parameter Hmits on temperature, oxveon, or other conditions o assure
that emissions are controlled. Tradebe claims that the TDUs are operated 1n an “anasrobic
atmosphere,” but there are no permit limits or other restrictions on oxygen concentration and
no public menitoring reports. EPA has stated 1o technical papers that oxygen levels in
thermal degorption units must be maintained at less than 2 percent to Hmit combustion How
to Evaluate diternative Cleanup Technologies for Underground Stovage Tank Sires. Chapter
Vi: Lov-Temperature Thermal Desorption (EPA S10-B-85-007). Only through the

ngineering review and comprehensive perfonmance testing that are part of 2 RURA pernut
can appropriate operating parwmeter himits {OPLs)Y be established for the TDUs to assure
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continuing compliance with emission limits. Currently nio permit limits or other regulatory
controls address these parameters.

4. The fact that the TDUs produce a large volume of char demonstrates that RCRA-regulated
thermal destruction is securming. EPA asserted in the Rineco case, and the court agreed, that
the fact that the Rineco TDU produced a residual char for disposal "indicates that the
destruction of orgamic materials takes place™ US v fincco, 2000 WL 801608 at 8.
Likewise, the Tradebe TDUs produce a substantial volume of char, which alone 18 conclusive
evidence that thermal destruction of hazardous wastes is ocowrring. According (o a stale
inspection report, Tradebe generates approximately 16 o 13 rollofls of char from the TDUs
per week depending upon operations. 1DEM Inspection Report (Jan, 7, 2016}, IDEM Doc. #
80205392, The char itself must be classified as o hazardous waste under EPA’s derived-from
ruie because it 1s generated from the treatment and disposal of listed hﬁ&*anﬁ*mq wastes. 40

5261.3(c). Therclore, the char must meet the treatrment standards 1o 40 CFR Part 268

“&pimdbm to the hazardous wastes that are thermally destroyed in the TF}UQ prior to land
disposal in a RCRA-permitted landill. Based upon information and belief, Tradebe dispose

of char at landfills without meeting the treatment standards and land disposal prohibitions of
RORA.

5. The TDUs vent non-condensed hazardous waste sases to flares for combustion as an intesral

part of ther operation, ci(mz%‘ ng the entire ynit o3 RCRA-regulated thenmal reatmens. A
stgmﬁuam portion of the gas streamn from processing hazardous wastes in the TDUs is not
recovered, but instead 1g directed ag a non-condensed gas to flares where 1t is burmned. The
flaves are enclosed devices that use “controlled Pame combustion™ to dustmy organics and
therefore ave engaged in incineration. The Tradebe TDUs are desiy g, d 1o mmma yally drive
voiatile gases off the hazardous waste and then use the flares as an al part of the
process 1o combust those gases which are non- wndem‘m . That is s':i fferent from otha
units {g.g., tanks) that use {lares to contrel gases which are mcidemai and not deliberately
formed as a primpary element of thelr oper ahom. The court in U8 v Rineco found that
venting of vapor/inerts to a similar TDU constituted “burning and incineration™ in viclation
of RCRAL 2000 WL 801608 at 8. No smission limits for hazardous air pollutants, such as
dioxin/furans, hydrochloric acid, mercury and other listed toxic metals apply to the Tradebe
TDUs" flare emissions. In fact, Tradebe's Title V Permit only requires that the flares achieve
a destruction and removal efficiency (DRE) of 98 percent. RURA regulations, on the other
hand, require that the ingineration of hazardous wastes achieve g DRE of 99.99%, 40 CFR §
264.343(a) 1), Thus, the Tradebe TDUs may emit hazardous air pollutants at an amonnt
more than two orders of magnitude greater than regulatory standards and a RCRA permit
would allow,

Based on all the foregoing, Tradebe is engaged in the RCRA-regulated thermal destruction of
hazardous wastes in the TDUs, and the land disposal of residual char that is a derived-from
hazardous waste, in violation of the permitting requirciments, alr emission standards, and
regulatory conditions of RCRA.
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Tradebe’s TDUs do not qualify for the “reeveling process” exemption

Contrary to Tradebe’s customer brochures, the TDUs do not gqualify for the exemption from
RCRA regnlations as a “reeyeling process”™ under 40 CFR § 261,60 1) First, even asswming
the exemption was avatlable for the recovery of organdes, the exempiion cannot extend to the
aspect of the TDU {.}pfzratim that involves the thermal destruction of hazardous wastes. Some
recovery of arganics does not mean that the substantial treatiment and thermal destruction of
hazardous wastes in the TDUs is exempt from RCRA permit requirements.

This is exactly what the cowt ruled in the Rineco case. The court found that the Rineco TDU did
not qualify for the recyeling exemption in § 261 ‘é;’:su,} } “hecause substantial hazardous wastes

that are treated in the [unt] are destroyved by thermal treatment and not recyeled mthe {unit].”
2009 WL BG1608 at 8. The court cited EPA's own explanation in o regulatory preamble:

[ Wle wish to clanify that materials being burned in.,. thermal treatmment devices.
are considered to be abandoned by being burned or incinerated under
§261.2{a)(1){i1), whether or not encrgy or material recovery also oceurs.... Inour
view, any such burning ... Is waste destruction subject 1o regulation either under
Subpart O of Part 264 or Subpart O and P of Part 265, If energy or material
recovery oceurs, it1s ancillary to the purpose of the unit - to destroy wastes by

wmeans of thermal treatinent - and so does not alter the reguiatory status of the
device or the activity [2009 WL 801608 at R, quoting »%as Fed. Reg. 14472, 14424
(1583 (internal qtzoms omitted].

As described above, at least 25 percent of the hazardous waste feed to the Tradebe TDUs
15 disposed by thermal treatment, and “any such buming” 18 RCRA-regulated thermal
freatment that does not qualify for the § 261 .6{c){(1} exemption.

Second, a maior part of Tradebe’s business is the blending and processing of hazardous

wastes into fuels for burning in cement kilns, Tradebe itself admits that the oil, char, and other
residuals from the TDUs are directed into their fuel blending operations, For example, Tradebe’s
brochures states: “After processing [in the TDUs], a portion of the vesidual material can be
beneficially used in energy recovery.” Tradebe Brochure, Attachiment D, p.2. However, EPA'g
regulations are clear that hazardous wastes are not subject to the recycling exemption but are
regulated under RCRA permit requirements when “burned for energy recovery in boilers and
industrial furnaces [BIFsY” 40 CFR 8261 .6{a)2). Because Tradebe processes hazardous wastes
it the TDUs and then uses the residuals to pzmhm. fucls that are “burned for energy recovery” in
cement kilns, the exemption from RCRA permitting for recyeling operations is not available.

This was another major helding in the Rineco case. The cowrt carefully analyzed the regulatory
lanpuage i § 26 1.6, finding that “recyelable materials, Le., hazardous wastes burned for energy
recovery in BIFs” are not subjeet to the recycling process exemption, “but istead are regulated
wnder Subparts C through H of Part 266.7 2009 WL 801608 at 6. Under Subpart H, "[ofwners
and operators of facilities that store or treat hazardous waste that is bumed in 2 boiler or
industrial furmace are subject to the applicable provisions of Sections 264, 265, and 270 of this
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regulation.” Jd. The Subpart H regulations provide that “[these standards apply to storage and
rreatment by the bumer as well as to storage and tregtment facilities operated by irtermediaries
{processors, blenders, distributors, ote.} between the generator and the bumer.” /d. (emphasis
added).

Just like Rinego, Tradebe 8 an intenmediary fuel blender that treats hazardous wastes in the
THUs that am then blended and burned for energy recovery in BiFs. Therefore, the exemption
set forth in §261.6{c){ 1) for recveling processes is inapplicable to Tradebe,

As the court ruled in the Rineco case, a comtrary ruling would mean:

{Alny hazardous waste treatment unit that processed an incidental amount of
recovered material that is not bumed for energy recovery would qualify for the
recycling exemption. Such an interpretation is contrary to the regulations and
RCRA’s purpese (o ensure the proper treatment, storage and disposal of
hazardous waste so as to mininize the present and future threat to luman bealth
and the environment” 2009 WL 801608 at 8.

EPA Region 6 Determination Letter

The Rineco case resulted from an enforcement action taken by EPA Region 6. In addition, EPA
Region 6 recently issued a letter of clarification on May 2, 2018, regarding the hazardous waste
regulatory standards for TDUs installed at RCRA treatiment, storage and disposal facilities
{TSDFs} { Attachment E). This letter stutes in part:

If a TDU combusts all or a portion of the vent gas, combustion of the TDU vent
gas from RCRA hazardous waste or recyelable materials {40 CFR. §261.6{a}1}]
is considered thermal treatment that 1s regulated by RORA. The material being
treated {oil-bearing hazardous waste) is already a hazardous waste. Heating
hazardous wastes 1o o gascous state is subject to regulation under RCRA as
freatment of hazardous waste, and thermal trestment afler a material becomes a
hazardous waste is fully regulated under RCRA. 54 Fed, Reg. 50968, 50973
{December 11, 1989). Thus, thermal treatment of the vent gas requires a RCRA
permit.

{fthe vent gﬁa% s combusted in the combustion chamber of the TDU, then a permit
under 40 C.F R, Part 264, Subpart O is required, because the TOU would meet the
definition of incinerator in 40 C.F R, 826010 {an enclosed device that uses
controlled flame combustion). If, on the other hand, the vent gas 15 vented to and
combusted in a thermal oxidizing unit (TOUY, the permitting duth@u‘ty .m:rzy be
ahle to permit the entive unit (TDU and TOUY as a miscellancous unit under 40
{CUF R, Part 264, Subpart X, A RCRA permit would be required even if the
facility is operating as a RCRA e&;ampi regyeling activity under 40 CF.R.
§261.8(aXEIvIC) I the pennitting authority decides to issue 2 40 CF.R. Part
264, Subpart X permit, the permutiing authority 15 required to include in the

&
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permif requirements from 40 C.F.R. Part 264, Subparts [ through O, A4, BB, and
CC, 40 CF.R. Part 270, 40 C.F.R. Part 63, Subpart EEE, and 40 CF.R. Part {46
that are appropriate for the miscellanecus unit being permitied as reguired in 40
C.F.R.§264.601.

In short, the Region 6 letter clearly states that TDUs which are combusting all or a portion of the
TDU vent gas are required o obtain a RCRA permit for such treatment units, and they are
reguired to comply with the HWC MACT in addition 1o other standards,

Previous efforts to obtain EPA review and action

This letter 1s not the first atterapt that we have made to prompt EPA into enacting a consistent
compliance policy towards TDUs like the Tradehe units, In 2006, ETC submited letters to the
Indiana Department of Environmental Management (IDEM) and EPA Region 5 objecting to the
apparent RCR A-exempt recyeling status of the initial TDU at the Tradebe facility (then operated
by Pollution Contrel Industries, Tradebe's predecessor corporation). In 2010, ETC again
submitted a letter 10 EPA Regwn 5 secking a delermination on PCUs claim that the TDU was an
exempt unit. During 2014, ETC learned that Tradebe was installing a second TDU and in 2015
ETC submitted adverse commaents to Region 5 and [DEM on thetr draft air permit modiication
which would allow the new TDU to operate. 1IDEM issued a final air permit modification
approval to Tradebe, ignoring ETCs comments, and Region 3 issued its decision in support of
IDEMs approval. Consequently, on June 12, 2015, ETC filed a Clean Alr Act petition under 40
CFR § 70.8 with Reg g)mr 3, mb’actzm o the issuance of the air permit modification to Tradebe.
To date, more than a vear later, EPA Region § has not responded 1o the ETC petition,

Matiee of intent to file 2 RCRA Citizen Suit

Aftez' greater than 10 vears, ETC is now running out of options 1o encourage Region 5 to regulate
the Tradebe TDUs in a manner consistent with other hazardous waste processing TDUs (i.e,
insure they are RCRA permitted and comply with the HWC MACT standards). A legal @pz on
that ETC has considered 1s 1o submit a citizen suit potice letter under RCRA, 42 US.CL§

6972{a}, of intent to file suit against the Administrator for failure to perform her non
discretionary duties and against Tradebe for violation of the reguivermnent to obtain a RC‘RP&
sermit for treatment and disposal of hazardous wastes in its TDWUs, Last year the Hoosier
Environmental Council di?i’ 1, att enviros memai :::z‘map in Indiana, conducted the first
comprehensive assessment of environmental justice in the East Chivago, Indiana, region where
the Tradebe facility iz located, documenting that iha, commmunity has “long suffered a hugely
disproportionate share of Indiana’s pollution burden™ Assessment of Envivonmental Justice
Needs in Northern Lake County Conmunities, http//www hecweb.org/wp-

content/uploads 201 WD HEC- Asscssment-of-EI-Needs-in-Northern-Lake-County-
Communities-FINAL-REPORTZ.pdf, at p. 6. 1§ the Tradebe TDUs were required to obtain a
RORA permit, the Bast Chicage commumity would have an opporturity for i‘wn environmental
justice concerns {o be taken into account pursuant to EPA’s published guidance on consideration
of ervironmental fustice in permitting,

o
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Inana w.npt to avoid the need to pursue a RCRA citizen suit, ETC is now reguesting a meeting
with vou and your senior staff a5 2 final measure in the hopes of trying to inttiate concrete
actions that would bring Tradebe into the same permitiing and regulatory compliance protocols
that other commaercial TDUs must meet,

in vonclusion, | intend to follow-up with you to set up the requested meeting so that we can
discuss actions that will resolve our concerns, while enswring s consistent compliance policy by
EPA with regards (o hazardous waste TDUs.

Respectiull “ﬁ; submitted,

Dhavid Case

Executive Director and General Counsel
Ervironmerntal Technology Council
1112 16" Street, NJW.. Suite 420
W&thﬁmn D 20036

(202% 783-0870 ext, 201

Ematl: dease@ete.org




EPA-R5-2018-009810_0000001

Attachment A

Digtitiation Syzlem (G088 s =
ward in
recvofing technology

¥ ¥

atmm i Fast Ohinago,

fmswmism%v S0% exbradcis tha orgunios from
' & ‘s‘ﬁ”‘“im zoids b rpoovar

(AL e”‘-'f;

:

SR
SFUOMY O TR




EPA-R5-2018-009810_0000001

True Hecyc!ing Tachnology
The i ""Z:E;f ouis waste J)e'lif‘f:h{:‘{'f ;‘?trsf;.r,:gh

¢ rervoled - e

SG: W ??&‘ R

ﬁ%’eim&s‘m v

Vith the adifition |

Rt

he SIS i

WL

sty e

S5 e e
T2 000 fong g vads

-

o 36,00

§1

ey Sevs

i /L\.‘

%Mﬁ? Miokal Recdaimed F o000+ Tons
Solvents Rooyeld for Renss « 2,750,000+ Gade
DS Har Haste Rocived § Processed ; 36,0004+ Tans




(L5, . Rinecs Chemissl industries, Ing., Not Reporied in F.Supp.2d (2008}

EPA-R5-2018-009810_0000001

Attachment B

008 WL 801608

zo0q WL Bo16o8
Ondy the Westlaw ciintion is currently svailable,
United States District Coust,
E 0. Arkansas,
Yestern Divigion.

UNITED BTATES of Ameries, Plaindf,

%

BINECO CHEMICAL
INDUSTRIES, INC,, Defondant,

Mo, q:ovevoniifiy SWW.

|
Karch 4, 2000,

West KeySummary

i Esvironmental Lyw

= Permils, Liconses, snd Ap pmmls

in mcycim mmdi% tmtt Cotaing imxan*r\m
waste matonals was not L’igkbt fur the
recyeling process exempdion and the feciliy

was, therefore, operating in vislation of

the Resource Conservation amd Recovery
Aot (CRCRA™Y by Bis failure o obain the
required permil. The faciity srgued that
hecuuse the mteriad B oreoycled was metal
ang the metal was nover burted for energy
recovery that the regulation did not apply.
However, a substantial percentage of o and
char resulting Gom the metal rechunation

o

process was blended imdo hazwdous wasle
derived el (CHWDF?) and
sl fndustrin! furnaces (BIF) whore 1t was

agld to beiler

brned Tor energy reepvery, Thus, the Dcility
was considered an intermediary Tugl blender
that was sublect to the permit requirements
of the RURA. Solid Waste Disposal Act,
& 300560y, 42 US.CAa. § 8923y A“C‘FC
Regulation No, 23 32‘@3‘& {ayand (g), 2704

{ages that oite this headnote

Attorneys and Law Firms

Richard Gladstein, Ronald §. Tenpas, Anite B, Scoty,
U5 Department of Justice, Bnvironmental Enforcsment,
Washingion, DC, Terry Syken, S Eoviranmental
Proteciion Agency, Dalkis, T, for Plaintil,

Heather M. Corken, Jelfrey D Palmer, Fulbright &
Yaworskl, Houston, TX, Kevin &, Crass, Friday, Eldredge
& Clark, LLP. Little Rock, AR, for Defendant,

MEMORANDUM AND ORDER
SUSAN WEBBER WRIGHT, Distrit Judge,

*1 The United States of America brings this oivil action
against Rineso Chemical Industries, Ine, (“Rincco™)
under the Resourcs Conservation and Recovery Ac
CRORATY, 43 US.CL 88 880 e seg . The United Siates
aeelmtrajunctm;mnef gnd civil penaltios against Rinseo for
viclutions of RURA Sections 3008{a) and 3010, 43 U 5.C,
5 6928y and 6930, and Arkassas Pollution Control
and Beology Commission (CAPCECT Regulation No, 23,
witich incorporates fedoral regulations approved by the
Eavirgnnental Protection Agency (EPAT) parsuand (o
RORA that are part of the {ederally-enforceable Sinte

hurardpus wasie program reluting o the geperation,
transportation, treatment, siorage, handling, and disposad
of hazardous wasie,

Wow before the Court ars cross-rsotions of the perties for
sunumary judgment {doc. #'s 13, 40 1o which responises
g Teplies have been filed. The Court held 2 hearing on
these motions at the reguest of Rinece on Seplomber 4,
260%, and the matter is now ripe for deciston, For the
reaspns that follow, the Court grans the United States’

moiion far strpmary judgment [doc, # 401 and denies

. _ . . 3
Rineco's motion for summmary judgment {doc. # 131

A

RORA 5 4 comprehensive environmental stuiute thel
governs the treatmeni. storsge, and disposal of sertid
waste, Meghviy v KFC Wertern, Ine, 316 115479 48R3,
U6 8.0 1251, 134 LB 21 119968y {citation omilted).
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TOOE LSRRG
BORA
hazzwdmls

HINEY pUrpose

wasle and o

1 to reduct the peneration of
ensure the proper treatiment,
storage, snd disposal of that waste which is noncthaeloss
generated ¥ 'so as te minimize the pressatl and fnlure

threat o humgn health and the snvironment)
{quoting 42 U .5.C, § 890Xby.

i,

RORA's Subtitle €, 42 U.5.0 5 6923
g “oradie-to-grave” regulatory svstem for the treatment
storage and disposal of hazardous wastes. Cemennt
Kidw Recvelimg Coaditien v P4, 493 F.38 207, 21
{CADC2007) {itations and intornal guotation muarks
omitied). This svstem operates through o combination
of mational standards established by B

e7 weg., establishes

EPA regulativns,
and & permit program in which persinting authoritics.
cither EPA or states that have hazardous waste programs
authorized by EP4-apply thoss nalional standsrds to
pactivular faeilities, 4

Permits wre genwerally requirsd under RCRA for any
facility that engages in the restment, storage, ot disposal
of haza Unfted Srates v Manning, 434
Flhupp.2d 988 998 {E.D . Wash 20081, Section 308500
of RCRA, 4.2 LDE.C, & 6925, establ ési"“‘ a case-by-
U nc:;‘mitt?ng provess. Cement Kiln Recoyoling Coalition,
493 F.3d gt 21112, Scotion 30D3{a) directs EPA& 10
By mﬂg:av‘ repuintions reguiring cach person ewning or
sperating an existing Taellity that engages in the treatment,
storRge,

rdous waste.

or disposal of hazardous waste, or planning to
construct o new facility that engnges in the ireatmund,
stovage, or disposad of hazardous waste 1o have 1 permit
prarsuant o this section, fd at 212 {(gueting 42 US.C 8
G3230aY). Pursuant o Sectlon 3003a), EPA promulgaied
regulation 40 CF R, § 230.0{b) which provides tha:
“falix moaths afler the inftgal promulgation of the pant
261 repulatipns Hdentification and Listing of Hazardous
Wastel treatment, Storage, or dispossl of hazardous waste
by any person who has not applied for or received a
RCEA permit s prohibited.” See wlve Lnitod Stwier »
Fower, & FL3G 733, 730 th S 1993 01 is Dundamental
that an entity which perfonms 1 hazardous waste z’;ctivit’s*
FCRA may no
legally perform that agtivity unless 8 bas a permit i@r the
refevant selivily "}

for which a permit s regquired under

2 As indigated  previously,
EFA may

administer and enforee its own hazardous waste program,

pursiant o RCRA

subsection 3006 authorize 2

giaie 10

aniong as the state program is equivalent to and eonsistent

with EPA's propram and provides sdeguate somplance
and enforcement measures, 42 US.C, & 8826(k), When
# state obtains such auwthorization, the state hazardous
wasie program operates Min Hou” of the fedeca! progrim.
i

The Btate of Arkensas received fng! suthorization o
anforee i3 harardous waste program on Janiary 23, 1985,
40 CFR. & 2727 L}i(a‘ 4 The Arkansas Prepartoicat
of Envivonmeniad Guality ("ADEQ"} is the state agency
primarily responsible for carrying out this authority in
the State of Arkansas. Dharing the time Arkansus has
besn guthorized to adotnister the ROUR A hazurdous waste
program, {acilities i that state have been regulated vnder
the provisions of APCED Regulation Wa, 23, which
has adopted and incorporated verbatim from the federy)

RCRA 1'%111&129:33,4

Diespite baving awthorized a siale o act, EPA frequently

fes is own enforcoment aoiions ggminst e‘uwr,mm
envirgmmenial viokators, aven afier the commencement of
# stpte-initated enforcement action {8 process known as
overfitng), Hevmar Tnds., fnel v Browner, 191 F.3d 854,
898 (Bth Cir. 1993 ; any such action,
howevar, RCR;& r‘cquims that BEPA give the suthorized
state prior notize. RURA Beotion 3008(i{(2), 42 ULS.C0§
YRR N2

~ Before initiating

B

Rineco owng and operates s facility in Bonton, Arkansas

that s engaged in the generalion, ireabment, and storage
single-site
hazardous waste fuel Blending Tacility in the United States
hun 400 different types of lsted and
characteristic sahﬁ phase and Hamd phase hazardous
wasteg at s

of hazardous waste, T" ineco i the largest

and receives more

facility frov w large number of generaters of

#
bagardons wasie.

Riveco apphed for and oblained o ponsil (o operdie

huzardous waste managemnend eility 3t iis Benton
facility, RCRA Pormit Mo, Z8H-MBOL
this facility Is 8 Thermal Metal Wash Reoyeling Unit
CUTRMWSY The TRMW is protected by Rinceo Patent No,
7,441,155 B2 ("Patent™), which “relntes generally (o waste

Located st

processing, amd more particularly o systems and methosds

T BIAE 6

Vi s TErg
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for processing Beterogencons waste makerinls.” As noted

in the Falent,

[ilndustry produces large simounts of waste that mug
be processed and disposed of by waste
Blost of this wasie 3 heterogeneous

aperators,
waste, which
imeludes huguids and solids, whick s friable and non-
friable, which
avious solidification temperatures, low autosignition

wielts al variows tempersiures, has
termperatures, and high vapor p:'msum The wasig
rateris] alse includes ferrous and non-forrous metnls
in o wide range of sizes. This waste 15 often oxtegorized
byy a;apimab}e environmental regulations as “hazardous
waste” because of i fammable, corrosive, or 1oxic

-

nature. Thus, the dispossl of such waste s heavily

regulated by environmenta! regulations,

*3 There arg inefficlencies assootuted with curreatly-
available processes Tor disposing of industrial wasie,
Thus, 3 herstofore nosddressed nesd exists in the
industry Tor systoms and methods of processing we

miaferiais.

The original TMW began
ceased  operation in July 2004,

operation i June 2003 and
The curreny TMW
conmnenced operation in darch 2003, The operaton of
both the origing! and the new TMW are similar, the
mrain difference being, siates Rineco, that the external heat
saurce for the eriginal TMY was astural gas while the
external hsat sonrce for the new TMW iz
civenlating hot ol

glectricity and

which docs not have #
#t the cender of the Uniled §
The United States claims the primary
the TMW 15 to convert a chemios! soup of

The operation of the TMW,
RCRA permit, is

claims in this action,
purposs of
hazardous waste streams Bio hazardous waste derived
fuel {“HWDF") for sale to boiler and industrial furnaces
CEIFS") anoaetvity 0 claims reguires s RCRA permit,
TWW is designed 1o reovele

meldd from hazardous and non-hazardous

slates’

Rineco, however, clatms the
matgrialy, an
activity it clatms is exempt from regulation and doss not
regquire 3 BOCRA pormis,

Priey (o construsting the TMW at
inguired of ADEQ concerning the TREW's permitiing
reguiveruends. By letter dated January 10, 2003, ADEQ
mnfermed  Rineco that it had regulatory
determiination regarding the TMW based on the following
ASSUINPHONE:

its facility, Rincco

made 4

e, Not Reported s F.8upp.2d (2509}

« The units intended purpose 5 {o recyele metal
contunsinated with hamodous waste and roooever

serap metal from Rincco's wasto sirearm,

= Mo osersp metal from this wrst wall be blended buo
Rinceo's fued or otheewise disposed. The scrap metal
will be repyeled,

containg mtal

» The waste enfering the auger

contamimied with hazardous waste,

= The hazardous waste/constituents leaving the provess
will be hundled propordy ss huzardons waste,

» The auger used in the process doss not grind the

hazardous waste cniering the systerny the auger only

moves the wuste siream,

= This unitis not inlended to decomtaminate containers.

ADEQ sawd st “fhlased on
provessing woit does ool require
but that “the hopper may be considerad 2 storage unit
reguiring @ permit
hopper for any period of sime.
state that

these assumiptions, the
@ permit, at this dme™

if the waste stresm remaing i the
Uil ADEQ went on 0
“Tihis deteomination s based on information
suhvnitied by Rincen for this specific unit fora
the exemption does not apply (o a different unit or may
not apply 17 this unit s not wilized as intended, and In
accordance with the above asspmptions.” il

speoifis use;

On F b rury 21, 3003, ADEQ sent a fetter o Rineco
ifving at the reguest of Rinseg it position on “serap
metal camammmed with hazardous waste.” ADE( stated
that serap metsl in and of Hsell isoxempt from n:*.;«:;;rd:ms
waste regulation. However, ADEQ also stais

serap metdd s mixed with non-sorap metal ay ztmfai {ie

“when
Hstod or chrsorristic huzardows wastz), the mixiare
would not be considered & serap moetal and the ontive
mixture wouwld be subijeet to regulation”

s By ietter dated July 20, 2004, ADEQ informed Bineco
that # had reason o beliove that the TMW was

nod being opersted in s mauner that conforms o
a regulalory based cxclusion from hazardous wasis
manggement permitting, Based on the information
our investigation and observations we
&t s
a mixture of hezardous waste and shredded metal

gathered during
find that the material being processed o il
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Therefore, the entive mixture s 8 harardous waste, This
unit i therefore subjont 1o permitiing as o hazardous

wasle management unit.

This letter shall serve as notice o Rineco that the
introduction of hazardous waste 1o the [TMW] must
cease mmediately. Operation of the [TRMW] thay doss
net strigtly conform o the January 10, 2003 and
February 21, 2003 fettors must be suspended w
tigne s this fssue is reanlved,

1l sach

On July 30, 20040 after meeting with Rineco., Marous
Drevine {"Devine™}, then-Direcior of ADEQ, wrote 1o the
company stating that

{thhis  letter  affirms  that  the
regulatory interpretation provided

1 Bineco in P&OEQ" etters dated
Fanuary 10 and Fobruary 21, 2003,
veflect our current position on the
fagme, Or
that the THMW does nol roguire
a Hazardous Waste Managemsnt
permit provided 1 i operated

position, i belel, i

the manngr and for the specific
puarpose that Rincoo deseribed

their request for confirmation of
this determination, OF coures, the
asswuptions ADEG stated in the
Janwary 10, 2003, letter and further
glarified In the February 21, 3003,
fetler proast remasin valld, olherwiss
ADED may choose o
position on the

rovisit s
ragulatory status of

the unit

O fanuary 13, 2005, ADEG sent o letter to Rineco
stating that ADEQ had been informed that the TMW
had been ranoved and, if Rineeo had construsted 8 new
TMW, ADEG b
the regulatory status of e new unil, On February 2,
2004, Ringeo confirmed that iU had revised the TMW and
erpeeted the new TMW to be in full produstion shortly,

ad to be officlally notified to determing

Cn Febroary 9, 2003, Deving wrte to Rineco indicating
that he was “disturbed o fedrn that Ringeo has not
ADEQ] stafl of the deteils of this new!
rewised process,” and that “{tlhe regulutory determination
by this wgeney in Janvary 2003 was steictly limied to the
ot addressed by the

informed the [

determination letter gnd lwited in

stope bassd o
al the timea th

1 the natare of the upemzim 3¢ duseribed
e detormination was wmade.” ADEQ meguired
Rineco to provide a variety of information deseribing the
oneration of the revised unit I order to make a regulatory
determination.

O Muarch 23-24, 2005, EPA conductad an inspection of

the Rineco facthity. The purpose of this inspection was
to evaluate Rineco's syatems and methods for processing
wasie materialy and feeilty compliance with RCRA. On
Yune 28, 2003, EPA conducted a followup inspestion of
the Rineco facility beenuge the TMW was not operating
during the first inspection, The purpose
inspection was to evabuats the mcoming and ouigeing
atreams from Ringen's THMW.

af the sevoad

%35 Rased on the March 22nde2dth and June 28th
iispections and documentation provided by Rinece, EPA
determined that the TMW
that appliss hest {over
vaporize hy
the physenl and ehemieal composition of the hazprdons
swaste fed into the unil, by separating the waste finde six
waste stregms after treatntent i the unit; water, oil, char,

is 1 thermal treatment devics
100 degress Fahrenboll) o
ciencarbons and watey amd thereby change

metal, vapor, and “inerts, 2T ERA states that solid and
Haguid phase wastes are placed in the TMW on ¢ moving
convevor and thal matertals are then heated in an oXveen-
tonited chamber using an exiernal heat soures 1 vaporie
Wydrocarbong and saler, and reduee the cohesiveness
of the solid and Hyuld waste material, Vapors are then
eondensed and cooled, states TPA, snd condensed vapors
are passed through the oilowater separators 1o recover
Hawid hydrosarbons: the recovered bydrocsrbons, along
with pther Houid waste, are transferred to the hyvdropulper
where they are mixed into HWDF., Non-condensabie
vapors, states EPA, are combined and vented to a thernmal
oxidation wuit ("TOUY for destruction, while solids exit
the heated chamber whire the matorials ave cooled, and
the cooled material onters & vibeatory soreen and magnet
gravinn that sepavates the metal from the char, EFA states
that the metal is discharged via a convevor to dump
trucks for possible sale and that the ohar s transferred to
the hyd
wasle, Inte el for sale to BIF:, including coment kilns.

ropulper where i mixed, along with the liquid

The United States srgues that the TMW, far frow Seing

3

designed for reeycling metal, is an integral part of & iuu
hlending activity,

st Pl cinbmi e o

DFH
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Rineoo, in turn, states that the TMW is g relatively simple
device designed to rocyele meta! from hazardous and non-
hazardous meterials, Ringen states that metel-conlaining
waieriale are placed in the TMW on a moving conveyor
arzd tha! matorials are then heated in an oxypen-depleted
chamber via wn external heut source 10 break the udhesive
s that are attached to the surfues
of the metal. By hoating the material, sintes Rineco, the

bonds of the matery

adhesive bonds are broken, and the muaterial separates
from the metal. Rigeco states the condensable vapoes
are capiurad amd send through a series of condensers/
serubbers, which ooul the vapors, removs entrained sobisds,
and carry them back i a Baudd form, while the solids are
eut through o series of cooling screws, vibrating screens,
and magnets 1o further separate the metal from other inert
materials, The final product of the TRMW, states Rinego,
to titird parties, and all of
the other separated materials (solids, liquids, and gases)
are handled in scoordanve with RURA and the Clean Adr
At 42 VLSO, 56 7401 of sog With respect (o these other
separated materiate-or owiput-from the TMW, Rineco
acknowledges that the oil and char wind up in cernent kilns

iz clean metal, which s sold

where they are burmed for energy recovery.

& Two wonths afler BR& Mareh 2004
Y M

P2, 2008, stated in 2 one-sentence letter

inspgriion,
Devine, on April
that 1 bave determined that the unit @t the Rinego
facility known as the Thermal Meta! Wash Beeyeling Unit
does not reguire a hazardous wisle managoment pennit
pursuant to the Arkansas Pollution Cenirol and Bcology
23,8 2618 EPA,
however, states that a substantial percentage of of and
char resuiting from the treabinent process in the TMW
is blended into HWIF and provided 1o BIFs where it i
burned for energy recovery and that this activity requires
a RURA pormil. EFA states Rineco's BURA Permit No.
JEH-MO01 does not nclude the treatment, storage, or
disposal activitizs connected with the THMW, and that it
has asked Rineco to applyfor o modification of its RCEA
permit 1o inchude such agtivities but

Commissipn Regulation No,

that Rineco has not

o . 5
done su. This aetion followed.”

£

The LUinited States asserts fve clatms Tor reliel o ds
prigingl complaint concerning operation of the TRIW:
i1y unewthorized operation of RCRA treatiment unil;

{2} pnputhorized operation of RORA storage unit: (3)

unauthorized operation of RCRA disposal unit; (4) fatlure
o notify

~ s

fatlure 1o
EUTTUTIALY

of hazardous waste sctivity; and {5
provide Boanciad assuranses. Rineco moves for
judgment on each of those clatms, its central argument
being that the TMY does not require a RCRA purmi
us the THMW s enpaged i the w

apt from regidasion under APCRC Bogulation
Mo 2308 201 80K The Untied States Hkowise naoves
ried
asserting that two ssparate
grounds entitle {1 1o swmmary fudgment, either of which
it states i sufllewent for the Usited Sweios to provail
first,

cycling process and,
thus exe

for summary judgment on esch of the claims asse
in s original cowplaiut,

Rineca's hazardous wasle activitics are not gligible
for the recyet

hecase,

g process exempton as g malter of law

APCEC Regplation No, 23 § 261.6{a),
as an iotermediary (o g BIF, Rineoo is ned
the recyveling exemption set forth in APCEC
No. 23 § 2601 6exi) second, Rinsco
B resy

under
ehigitde for
Regulation
s not engaged in
cling activity in the TMW and cannot gqualify for
the recyoling exomption because when waste muaterials
are abandoned by disposal, burning or incingration, they
are not recyeled. Both parties argue there are no genuine
ssugs of material fact with respect 1o these issues and that
zach is gntitled to summmary judgruent as a matter of Jaw,

A

thy

Summary jodpgment i appropriate when “ihe pleadings,
denesitions, answers 10 interrogatorics, and admissions
an fike, topether with the affidavits, if any, show that
there is oo genuing issug as [0 any materinl fact and
that the it'tm-‘imﬁ' garty is entitled 1o 2 judgment as a
? Fed ROW.P. 36(0) As a prevequisite (o
summury judmnent, o moving party must demonstrate

matter of aw.

“an abw:tl:” ol pvidence to auppms the nop-rnving party’s

case,” Celotex Corp. v Qwrrens, 477 S, 317, 315, 106
LTy 2545, 51 LEd2d 268 {19858 Onee the mming

party has properly supperted it motion for surmmary
Judgment, the nonmoving party must
simply show thers is some

Yo more than
Pdoubt as to the

mgtaphys

metorigl facts.” Matsushire Blee. Iy, Co v Zoeniih
R .rfr':ﬂ ATR LR 374, SB6, 106 R0 1348, 89 L.Bd2d

538 {(19E6). The nonmoving parly may nol rest On migre
allegrtions or dentuls of his pleading, but must
imwmd with specific

Foonme
facts showing that there i3 a genuine
R at 3BT {guoting Ped R.C P S6{n)
Liberey Lobby,

s for prinl’
and adding conphasis), See also duderson v,

codmirry

] E“l'f'ij [ERTRE:

e, 477 ULB. 242, 254, 186 S.CL 3505, 91 LLEd4.24 202
fe SomssrETer Wi os, i
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(EEGY, The inferences to be druwn from the underlving
facts must be viewed in the Hght most favorable o the
patty opposing the wmotion, Metenshitg, 475 U5, at 5387
{citations omitted), However, “[wihers the record 1aken as
8 whole could not lead a ratlonal tver of faot to find o
the notimeving party, there 15 no genuine issug for wigh”’
I, foitation anitted), “Only disputes over facts that might
affest the outeome of the suit under the governing law
will propeely preclude the entry of summary judgment.”
Anderson, 477 VLR 81 248, "Factual disputes that ave

wrelevant or unnecessary will not be counted.” Fd

*7  Addressing Orst the United Statey’ clwm of
onguthorized operation of RCRA treavment aniy, the
Lindied States atlopes that sinoe 23003 Rineco has been an
owner or operator of o unit for the treatment of hazardons

waste, without & required permit, in violation of seetion
3005 of RORA, 42 U.B.C § 6935}, and APCEC
Regulation Mo, 23862701, 27010, Ringcg, in turn, srgnes
that as » matter of law, Rinego's TH{W 1 "Y&‘/Hpa from
regulntion under APCEC Begulsiion No, 23 § 381 6lei 1)
avdd thus operation of the TMW dogs not require a RCRA
permit,

&,

the malter and
that Rinepos

The Court has carefully considersd
United States hazardous
waste agtivitizs are ned eligible for the reoyeling process
exemption as & matter of law because, under APCEC

agrees with the

Begulation No. 22 § 261 .6(z) M oas an intermediary (o a

51E, Ringco i nod g mcyc}irw e):::mpiiw
set forth in APCEC Regulation No, 23 § 2618 w{l)

Uinder & 261 60201, recyelable materiala, { ¢ hurardous
wastes burned for enermy recovery in BIFs, are not
o the requirgmenis for generators, {ransporiers,
£ Hsted in & 261.0600) and 2615},
bt insizad are rmznﬂ:md ander Subparts € through H
af Part 266, Under Subpart H of Part 266, "{olwneis
and operators of facililiss that stove or trewd higardous
that i burned in  boiler or ndusirial
arg subjest to the apploable

::;xgrbit: for ¢

;md storage facilitde

waste furnace

provistons of Sections 264,

265, and 270 of thiz regulation. ™ APCECD Regulation No.
23§ 286.10UeH ). The Subpart H regulations provide
that “[ithese standards apply (o storage and treafment
by the burner as well gs lo storage and treatment
fapilitios operated by intermediaries {processors, blenders,
distributors, et} botween the generstor and the burner.”
fef Bineco is an ntermediary Dud blender that freats
hazardous wastes in the THhW that arg sold to and burned
for energy
which are regulated undsr Part 284,

recovery in BIFs, including ocoment kilns,
Subpart H. Thus,
the exemption set forh in § 261 &{c) 1) &8 wnapplicable to

Rincoo,

Rineco concedes that recyclable matorials subject o
APCEC Reguiaton Mo, 33
the reoyeling ex
not apply i the instant case because Rmsca only recyeles
metal fn the TMY, While Rincee admits that a substaniial
percentage of ol and char resulling frowm the treatment
process n the TMW i bended o HWDT and send
tn BIFs whese i s borned for energy recovery, Riteen
contends that only the percentage of metal resulting from
the treatment process should be e:mm;:::gi as regyclable

§ 261.8{a) do not gqualify for
emption but argues that § 261.6{a) doey

matarialz in assesaing whether § 261 .6{5) applisg and that
focusing on the other materials exiting the TMW that
gre sent for use as ved bherring.” In sspport of
this argument, Riveco relies on a passage wn EPA's Office

of Salid Waste and Bmergenoy Response Momorandum
G521.1804(01), enmtbiled “Repulation of Fuel Blending
and Related Treatment and Storage
*Guidance™),

fael g a ™

tvities” {the
which provides as follows:

*§ Thore may be somg recycling
operations a1 a fuel blending Golity
that mre oxempt from permitting,
even  though the fugl blending
process Hsel i pmot exempt. The
gxempiion is only available to units
that are solelv engaged in permit-
exempt recveling: i the reclaimed
materials are sometimes sent for use
as a fagl,
would e sabicct o thy pormitting
standards.

then the recyeling wnil

il the

sometimes sent for

Rineeo, states that “luls the [Gluidenee explains,
reclaimed materials are themselves
use as a f”vci then the r“wiﬁng unit would be s,ub;'mt

bc THER u,d in res e;m;g aat%vét:‘ﬁs}," In contrast, s?aiexs
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Rinece, “if the reclainied materials are never sent for use
w3 a fusl, ke the reclaimed wetal in this sase, the recyeling

unit exemplion would apply.” Rinsco states that boeayss
the material recveled B the TMW 8 metal,
reoveled i the TMW s never burned lor egerey recoviry,
§ 26L.6{ 123} does not wpply o metal reeyeling n the
THMW, Conseguently, states Ringco, the materials placed
into the THMW are subjest 1o the general 1
APCEC Regulation Mo, 23§ 3616, including the reeycling

and metal

wt exemption i § 28061, and the TMW would be
gxrempt from regulation under RCRA,
The Court rejects Rinseo's assertion that the word “solely”

in the Guidanes the ummme wse
he focus should be
gxclusively on the percemtage of metal penerated from
the TMW ignoring all other oulputs from the
treatrent process. Clearly, metal is nol the only maderial
seeycled o the TMW, and APCEC Regulation No. 23 %
JEL6{a2) specificslly provides that reevelable nuateriads,
e hazardows wastes burned {or energy recovery in BIFs,
are nod sudject to this section. Rincoo points 1o the word

“reclaimed™ in the Guidance, but in the preamble 1o the
Bazardous waste regulations EPA explatned

exelusively refors to
of the recycled material and that

wiliile

that aithough

“sommercial peoducts recliimed {rom hazardous wuastos
#re products, not wastes, snd so are not sulyoot \e
the RCRA Sulsitle © regulations,” waste~desived fuel
resubling from the reclamation process continoes o be

governed by ROR A

We caution, though, as we did in
hig principie does
net apply lo reclabmed materials
that ars wot ovdioarily considered

o b conmersial produsts, such as

the nroposal, that

ey

1R

g

wasieswaters or stabilized
The provision also dogs no? apply
when the outpal of the reclamation
barned
recovery o placed on the land
These getivities are ¢
provisions of the definition dealing

Wasies,

process  is for cnergy

controtfed by the

e

using  huzardous
landeapphied
ifatance, i 4 spent

with WEsies as
mgredients in fucl or
products. For
sidvent iz (reated and Blended with
ot} Faed, that wastes
derived fuel i still subjost 1o BOR A
furisdiction.

toosell us oa

gopvirements of

30 Fed Hep. 214, 634 n. 20, Final Rule-Hasardous Waste
Munagement System Definition of Solid Waste, January
4, 1885, 2 Thuss, i veclaimed msterinis from the TMW
are someliomes sent for nee as g fuel as indisputably occurs
with ol and char, then the TRW cannot be exompt rom
the RORA pormitiing reauiremenss of Part 266, Bubpan
H.

*§ There is certaindy evidence in the record showing that
1 from the ThW
gven though the recovery of metal clearly
takes plage and s one of the purposes of the THMW, While
the metal recyeled in the

a substantial percentage of the ontpu
iz not metal,

THMW iz unt barned for energy
recovery, the depasition teatimony of three lormer Rinsco
emplovess (whom Rinoco desoribes as “disgrantied™) snd
serlain Rineco docunments mmgmrt the United Srares’
contention that a subsiantial percentages of ol and char
resufting from the freatment process in the TMW i
onded mto BWDTF and sent to BTFs where i35 burnsd
fov pnergy Michael W, Tallent {"Tallent™.
s former Rincco Produstion Chemdst, testified that Be
waorked w3 senior production chamistiwarchouse manager
she Arst THRDW waz instabled at Rineco ansd that the
primary purpose of the TR Weas not to reoyelemetal, but
{o blend hazardous waste do {

rRCOvEry,

wher

Casl which was burned for
cugrgy recovery gt BIFs, Bimilarly, 5. Bradley Cununock
C“Coummock™ a former Rinecy Direcior of Operations
aredd wln wis wweo from Jeoyary 1995
through July 2003, wstified ;iwi the pramary porpose of
the TRAW, espeoiaily from g financial standpeint, was o
blend hazardous waste inte Nl for coment kilns, pot 1o
Brad Patly “Patty”}, the former Rineco
Diregtor of Operations after Cummoeck and who worked
as Diirector of Operations at Rincee from August 2003 0
Japuary 2008, alse testified that the primary intent of the
THIW was to blend hazardous waste inte fuel for cement
kilns, not to reeyele metal,

an emplayes of Ri

recyele metal,

Certaln Rineco documents concerning operation of the
THMW corroborate the Rineco's {ormer
Production Chondst and Dissstors of  Operations.
Repwoen 2003 and 2008, the annual TMW Mass Balange
Reports show that the TMYW treatment process produced
more than twice as much ol and char as metal In
addition, a TMW Monthly Profit Analysis for the month
of Yaruaury 2006 {which is under seal) shows the peroentage

testimony  of

of Bineco's profi from tho TMW that was devived from

metal sales, o peroestage that cortainly sooms inconsistent

oI
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with Rineco's claim thut the primary purpose of the TMW
is to recyele metal. Rinego oh

1%

s gwn Masy
& and ingecurae” and its
THW Monthly Profit Analysis as “incomplete and based
on omere speoniation,”

mracterizes
Balance Reports as “incomplet

but Rineoo canngl eresle facts

issues with its own conflicting assertions, ™

In sum, the Court detormines that Rineso's THW unit
dows not gqualify for the recyeling process sxemption
set forth in APCEC Regulation Ne. 23 § 38161
because, under APCEC Regulstion Mo, 23 § 381.6{(aX7)
{i1}, huzardous wastes that are burned for energy rovovery
ina BIF ¢
unill, are

{ag are the wastes munaged in Rinseo's THMW
subjoot to APCEC Regulation Mo, 23 Part
266, Bubpart H. Were the Court o up'mé Rineoo's
imerpretation, any hagardous wasty treatment unit (hat
processed an incidental amount of recoversd material that
i5 not burned for energy recovery would oualily for the
recyeling eaemption. Such an interpretation s contrary to
the regulations and RCRA'S purpose to ensure the proper
treatment, storage and dsposal of hazardous waste so as
to rinfimize the present and Futare threat to human heabih

Meghri, 516 U, s 483 M

&

and the environment,

k.

¥ The Cowrt additionally agrees with the United States
that the THIW s not cligible for the recyeling exemption
{or a seeond roason beeause subsiantial hazurdous wasies
that are wegled i the TMW gre degiroved by thermal
freatment and not recyeled in the TMW, With respect to
such ativity. EPA has stated:

[Wle wish tw clarily thay materials belng burned in
incinerators or other thermal tresiment devices, other
than hodlers and industeial furnaces, arg considered 1o
be “abandoned by being bumed or incinerated”
& 261 e s, whother or not
recovery also ooours..
{other than i1 boilers ,,mi industriad furnacest s waste
destrustion subject (o regulation either ander Subpart
O of Part 364 or Subpart O and P of Part 2835, 10
energy or material recovery occcurs, it is ancillary 1o
the purpose of the nni-to destroy
thzemal treadment-and so do
staius of the

under
gnergy o1 mmterial
Inour wiew, any such burning

wastes by meuns of
es ot aller the regulatory
slevics or the activity.

§ Fod Reg, D472, 14484, Propos

ed Rules, April 4, 1983,

Rineco claims thar burning cannol ocour i the THMW
bBegause the “materials are odirectly heawd i oan
sygen-depieted chamber” Rineco’s use of the phrase
mwygf;mdc;h:u:-d’ is ambiguous, however, and Rineco
has provided no actual evidence thet oxygen is abseny
from the TMW, Car! Wikstrom, Director of Research and
Drevedopment for Rineoo, only states that the materials are
heated in an axrermad
bonds of the materiah
that are sitached o the surfice of the mstal” o contrast,
the THTW Patent indicates that wasie materials are placed
in an oxygen Hmited chamber, not an oxygen depleted
The Paeni states:

“oxyger-depieted chamber vig an

heat souree 1o break the adhesive

chamber

The  feed

wisis

hopper  provides  the
material 1o » first chamber
through an atrlock. The airleck,
kil
gate, which largely isolates the st
from the ferd hopper.
The wirlock Hmits sir infusion inio

the frst chamber,

for some embodiments, 15 &
chamber

which I3, for
STINE cmmdimcms‘ a sub-ambieon
hamber, This
FEINIOVES (j{zpendﬂms on 2 dynamic

Pressurs isuiation

seal, Also, e improved sealy Hmit
or prevent apprectable inBoy of air
mio the system, therchy reducing
the chanees for unplunned oxidation
and alse reducing the amount of
fo-condensable fow
through the system For soms
embodiments, an nerting gas {gg
carbon dioxide,

gases  that

pitrogen, ownl i
injected into the airlock to displace
air or other osidizing agenis. This
reduces the exidation that can eoeur
i the subsequent stages of the wasis
PEOTESHNG Syaler.

Rinceo's own docunmenintion evidences destvuction or
watenals in the THWW., On Decomber 35,
2003, EPA asked Rineco o “compdete the attached able
regarding volumes of waste managed at your {acility for

2003, 2004 and 20057 BEPA provided o wble,
Rineco's deseription of the TMW, showing yearly volume
of hazardous waste reepived (Hguid and solid phases),
vearly volums into the

barsing of

based on

TRW, yearly wolume from the

Eo e
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.8, v. Rineso Chemical Intdustries, Inc, Not Reported in F.S3upp.2d (2009)

SIS WIRREME

TRW divided in six outpubs {water, o, char, metal,
wvapors and mwerts) and yearly volumg e and oul of
tar 1o EPA dated January 17
D06, Rincco stated that s responses (0 the tabls weye
based on pounds, ¢

the ervogenic unit, In o ot

he pumthers provided were Rincoo's
“hest estimste,” snd the wvapor snd inors catugories
wers combined because Rincoo was usable 1o separate
thewt. The United States notes that the table showed that
between 2003 and 2003, of the approximately 18.7 million
s of waste fed into the TMW annually,
2.6 million bs. or at least 13.9%
ie disposed o, burned,

sare Dy
wag unaccounted for,
ar incinerated i the treatment
process, and that during the sume period approximutely
2 wullien ths. or 10.7%% of the owpwt from the THW
was vaporfinerts, which arp vented to the TOU where
they are destroved through burning snd incineration. The
United States notes ay well that the pressnce of muore
than 4.4 million Ibs. or at lease 23.5% char ndicates that
the destruction of crganic muterials takes
Tmw,

place tn the

11 Rmeco docs not specifically dispite the abowe
pereentages but conlends that the table “does not
reflect all of the materials exiting the TMW and,
thus, any attempl 1 create ¢ mass-balance report from
thiz information i fatally flawed.” Rineco states that
"‘?%nmfsrfam*iy the chart doss not reflect the amount
of solids fother than char and metal) exiting dhe unit”
and that “[herefore, the {Unied Smtes') allepations thay
13.9% of the matceials placed into the THYW are desiroved
baged on the numbers in the Jaosuary 2006 ohart are fust
plain wrong and misleading to the Court.”

As provigusly noted, Rineco's claim that its table “does
not reflect all of the materials exiting the TMW” and
that i1z own Mass Balance Reports
inaccurate” [wils Lo oreate

“are wcomplote and
& issue of mamrizﬂ fact
congerning the evidence {ndieating thai some J13.9% of
the materiads are burned or destroved in the Twi'&\h In
s January 17th response o EPAS information réquest,
Ringeo made no mention that the s autpuds from the
ThiW did not rellses the twotal ouipnt Hrom the TMW
and Binece did not correst the table to add an output
for “solids {other than char and metal} exating the wat”
The United Stutes argues that Rmsm clearly did not do
s0 becgnse the tably describes
the srong waste materials that Rineco s now calling
“solids.” Cerrainly, agither Rineco
Fuel Blending & R

& genuin

“ineris” category on the

¥ Patent noy Rineco's
aycling Processes Mow chart desoribe

aird et
“hieris” The Patent states
metal separstion syvstem handles non-vedatile

“solids (other than char
but they do identify

al} exiting the unit”
“fithe
fractions,
including char, metal, and nonvmagnetic inert substances
such ax, for cxample, plass, gravel, soll, sand, cte,” and
Rineeo's Tow chart indicates that “char, metal, and inerts”
are the only solid phase maerials that exit the TMW,
There iz no separate veforence o !
THIW.

“solids” exiting the

Inoany case, i is undispited that vapor from the TRMW ig
vented o the TOU where 18 s destroved through burning
&
and incineration. " Thus, a portion of npuls 1o the TMW
arg volutiized by the bigh temperature, vented o the
TOU. and destroved through barning and incineration.
In addition, the presence of substantial char shows that
the destrustion of organic malerials takes place in the
MW

nroacess {o

Accordingly, the exemmion for the recyoling
unid al APCEC Regulation Mo, 235 261 8031}
does vt apply becausy

certain of the organie hazardous
THMYW are not recyeled but instead

%

wastes processed in the

are destroyed by thermal eatment,

For the foregoing reasouns, the Touwrl grants sumumary
judgment 1o the United Ststes on s First Claim for
Redicl upder RORA (Unauthorized Operation of RCRA
Treatment Unitd 2s st forth in #s oviging] complaint,

3

The Court now turas o the United Statey’ claim of
unauthorized operation of RCRA frestment unit. The
United States alleges that sinee 2003 Rincco has been an
pewnsr or operator of 4 unit for the slorage of hazardous
wasle, without 4 requived permit, In vickation of section
IR of RCRA, 42 USC § 8%25u), and APCEC
Regulation Moo 23 8 27001, 2700, Rineco, however,
arguss that it has & valid and effeetive BORA permit for
zardous wagte at 1s faciiity that covers
hazardous wasts reluted 1o the THW,

the storage of ha

12 Under APCECReg
of harardous wasie

wintion Mo, 23§ 270 by, storage
by any person Wiw has oot appled

for or received a ROCRA permit is prohibited. Under

D £
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RCRA section 10040331, 42 U LS. § 88

‘%{.\15 Qf:‘ b“a’I

(13(33), "ltfhe term
ey used in connection mii hazardous wasie,
mieans the conbninment of hazardous waste, either on
a tempordry basis or for o peripd of vears, in such a
hazardous
waste.” “Storage” is delined as "the holding of havardous
waste al e eod of which
is wrested, dispm&d of, oy
PAPCEC Regulation Ne. 23 § 260010,

manner as nod (o constitule disposal of such

for a temporary period,
the hazardous waste stored

zlsewhipre”

Rineco docs not dispute that it is storing hazardous waste
refated to the TAMW atits facilit
that after shredding, waste materials are placed iy tolss
ich are stored near the shrodders before freatment In
the THW, Rincoo obtained its RCRA hazardous waste
p&rmn in August 1999 before it began operstion of the
THRIW and the staging ares of the totes for the TMW
is not inchiied W the existing permit. Thus, Rineco's
failure to modily its existing RCRA permit 1o expressly
inchude the hazardous waste storage arsas related to the
TWIW i a vielaton of Section 3003} of RCRA, 42
VS.C & 6525) and APCEC Be
1701, 27010, aly, Tt grants sumimary
judgment o the Dnited Biates on its Second Claim for
Relief under RCBA (Unsuthorized Operation of RCRA
Storage Unit) as set Torth b s origioal complain.

rand it does not dspute

golation Mo, 23 &

Acoordingly, the Cou

Lk

The Couwrt now turns to the United States’ clabny of
snguthorized operation of RORA disposal unit, The
United States alleges that singe 203 Binece has besn an
owner or operator of & unit for the disposa! of hazardous
waslz, without » required permit, in violiion of section
Ei}&}:?{m of ROBA, 42 US.C§ 68233y, and APCEC
Repulafion No. 23 £8 2701, 270180, Rineco, howover,
arguss that 1t does not dispose of any hazardous waste

redated 1o the THRW at its Tacility.

As set Torth above, Rineco’s January |

7ih table regarding
sodurnes of wasie 3,

re
managed b its facility for 2003, 2004
and 2003 shows that Rinves disposes of hazardous wasis
refated o the TMW. Again, Rineco's clain that its table
“dozs not refleot all of the materials exiting the TRMW™
fails to creaty g genuioe issue ofmaterial fact inthe facs of
the evidence ndicating that some 13.3% of the materisl

wrg burned o destroved i the TMW, In addidon, Rincco
does not dispute thet vapor, ome of the

oulputs {rom

the TMW, 4 1w the TOU for destruction, nop
dass Rineco controvert the findings of the recent EPA
mspection by Duster oy shmilar estimony Trom formser
Rineco emplovees Tallent, Cummock, and Patly that
fugitive ¥OC & eaking” W
and other units at the Rinego fuuiﬁi:y“

s venls

air pmissions an {rom tha

THMW itself,
is not disputed that char and other materials from the
THW are blended inte HWDF ¢ tn BiFs
where 1t 15 bumed and emilied fnlo the simosphere or
disposed or i g landdl after
the burning pm&:x‘:m i completed. Rinsco srgues that
i order for “disposal” o ceour, RCRA repulations
reguire that the disposal mupst take place on the land
or walsr gt 'zi*ve Rineco facility. The term “disposal” ia
ned so lmited, however, bt mmmpdw““ “the discharge,
deposit, leaking, or placing
of any wﬁzd waste or hazsrdons waste mto or on any
tand or v

In addition to disposal cccurving at the
el senst offesite

“denosited™ a5 4 waste

jection, dumping, spiiling,

rater so that such solid wuste or hazardous waste
o7 any constituent timmof‘ gy enter the enviromment or
be erided e the sir or discharged inlo any waters

including ground waters.” 42 U.S.C. § 50033 APC E.C
Regolation Neo. 23§ 260,10, The mere act of sending waste
off-site for disposal does not make » unit 8 disposul uniy;
‘a‘i.hcr, Rineen s engaged

s the unauthorized operation
¢ disposal unit becauss s incorporating the ohear into
a fk.zsl( and the char s u }izmatc v discharged into the aly
or deposited i o bndfill Accordingly, the Court granis
swmmary judgment to me Usmecﬁ- States ou its Third
Clatr for Reliol under BORA (Unnuthorized Operation
af RORA Disposal
unmplaieng,

Uity s st forth i its originel

4.

*13 The Court now turns o the Linited Srates olaim of
fatlure 1o notly of hazardous waste aotivity. The United
States alleges that Riveeo has {iled to fle, with EPA or
ADEG, a notification of hazardous waste activity related
1o the TMW in comphance with Bection 3010 of R (‘.T{A!
42 11.8.C. § 6930, Rinceo, howover, argues i submitted
setification of s hazardous waste activity related 1o ii‘m
TUW to ADEQ as part of its Hazardous Waste Annual
Reports Tor 2003, 2004, 2004, 2008, and 2007
that as to sach report, I indicated that the f’acz ity wag a

7, noling

reeyaler of havavdous eoaste, inchuded bazardous wasias
recycied in the TMW in the 1st of regulated hazardous

Flyseas
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wastes, and included hazurdous wastes recyeled n the
THAW in the waste generation totals for the faciiiny.

Seetion 3010 of RORA veguires Rineco o provide notice
of the location and a general description of any freatment,
siorage or disposal activity condunted a1 the faeiliyy, 432

U § 6930, Rineco's groerad referente on the RURA
Subeitle © Sve Identification form that it s 2 reovels

of hazardeus waste and §t8 yeference 0 the hazardous
wastes recycled in the TMW as weell as 1ts hazardous waste
fotals at the facility s not safficient. Section 3018 requires
the operator of o hazardous waste trentmond, siorage
ar (iisposai facility e file specific reports.
Eeolpgical :iff_»'msa;s'fe-' Sivarion v Perry, 47
320330 1w,

i has fal

MoCkfion
F.3d 328,

{Sth Cir 1995). Rineco docs not dispute that
::c_i 1o file with EPA or ADED a noy
its hazardous waste activity expressly related Yo the TRHMW,
Accordingly, the Court granis simmary judgment 1o the
United Btates on its Fourth Claim for Reliasf andar RCRA
{Fm wre to Moty of Hazardows Waste Activityd as se

ortl in i85 origingl complaiat,

A

The Court now turs (o the Uni
o provide financial assurances.

ed Beates' clalm of failure
The United States alleges
that Rinceo bas fuiled to oaabbsh Onancid assurarncs
TCQUIrs
units at the {';&*mhw in vinhtion of zeotion
KORA, 42 U505 6924(s)

23 E 264, 3&1::}'}3:‘& H.

erients Tor closure of the TMW and related storage

yoand SPCEC Regulation No,

that it has
financial assurances related o the TMW but instead
contends  that THW b owanpt from
regulation, Rineco is not required to comply with fnancial
the THMW. As
Rineey doss wet gualily for
3 APCEC Bepulation Mo
2306 26181 As a resull, Riveco must establish

Bieco does not dispute failed to sstablish

becnuse the

assurances reguirements Tor closure of
set forth above, howsver,
the recveling oxgmption in

financiul assurances for the TMW. % Awccordingly, the
Court grants supunary judgment o e United States
on it Fifth Clabm for Relief under RORA (Fathare 1o
Provide Flnancial Assurauces) as set forth fn ds original
complaing,

o~ : P
PHAlOn o

3008 of

.

One {nal matier concerns Rineoos afirmative delenses,

Rineco arguss that 3 10 s not enyitled o somemary
judgment, genuing wsues of fuct on Rincco's aflirmative
defenses preclude the granting of summary judgment in
favor of the United States, incloding whether EPA i
sguitably sstopped from asserting claims against Ringes
based on the decision of the dedeguind wuthonity (i e
ADEGY that the TMW does not reguite 3 RCRA
permit, whether EPA {5 exergising selective enforcement
against Rineeo, and whether Rineoe 18 being denied squal
prodection. However, both Rineco and the United States
have moved for sunmmary judgrment, those motions are
ripe for consideration, and Rineeo has not come forward
with facls to support any of He sffivmative defbases.
Clayms for gguitable estoppel do nol run against the
federal government unless the party claiming estoppel
establishes, among other things, that the governmern
Miller
Admin, 307 F2d 80,

sstablish a4 prima facie claim

engaged in some sort of affirmative misconduet,
v ELS Throuph Farmcrs Home
82-83 (% Cie 19003, To
of selegtive prosgoution. & perty must demonstrate that
others similarly situated to it were not prosesuted and that
the devision 1o entores the baw against it was motiveied
by discriminatory purpese, Diited Stares v Perry. 132
F.3d 900, 803 {8rik T 1998). To
protection clabm, Rineco must show that it was treated
differently than sintlarly situnted entities for p m;‘w‘** sof
the challenged governmant gotion, Kesolelshl v Oty of
Minneapelis, 435 F.ad 898, 201 {8th Cir. 2006}

has shown no evidence of affirmatve miscondust or

establish o viable sgual

,{nmm

disoriminatory purpose by (he United States 1o support its
gstoppel und selective prosecation elnims, and Rineco bas
x’hwm-ﬂ a0 evidenee that similarly situsted entities recoived

avarable

pm‘&.u:mmn claine. A3 Rinveo ha

roulment $9 2% 0 bstablish a visble sgusl
5 shown no evidence o
support these or any other affirmative defenses, summary

x*
judgmient in favor of the United Biates is not precluded. 2

HI

*14 For
Linited States’ motion for summury

the foregoing ressons, the Court granls the

judgment oo, #

401 s 1o Hability on exch of the Gve daims asserted in
5

its original complaint and denies Rineco's motion for
summary fndement {doo. # 131 This matter will proveed

LiT e el s
PG, M
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L5, v. Rineco Chemical industries, inc,, Mot Reported in F.Supp. M {2009}
R BRI e e

ies and ns to the three
remaining clabms o the Unied States’ amended and

as {o any appropriate oivil penslt

" Al Citntions
supplemenial complaint, “*
ot Reported in F.Supp.2d, 2008 WL 801608

ITISSC ORDERED,

Foolnotes

1 The Court deferred ruling on these motions panding o settement corderence before 3 Magistrate Jutge iniate Oolober
J008 that proved unsuooessiul. Foliowing that setement conference, the Court, by Ordar dated November 24, 2008 [doc.
8

8, granted s mahmn of Fineco for leave o fils what # olalmad (D be newly disgovered summary pdgment evidenos.
tevagdition, the Court in thal same November 24ih Order granted feave of the United States 1o amend and supplement
ity complaint 1o add thres addiioral claims, These addittional claims are nol addressed in the parlies’ crosprmations foe
swvrmary dgmerd now under consigaration.

Subsaqueat program sevision spplicetions were laler approved, i

APGELD is the environmeanial policy-making body for Arkangaes and ADED implements those policies,

All paragraph numberings within APCEC Regulation No. 23 arg the same as those usad in the eguivalent Foderal

Parl such that someong seeking, for example, the Siats sgquivalent o 40 CFRR. § 281.3a42Y10 need only refer o

APCED Regulation No. 33 § 281 3a)(2¥D). Because Arikansas’ reguiztions are substantially identical to EP&'s regulations,

anaslysis of the federal schame can ovasiay and defing that of Arkansas. OF Unifed States v. Power Enginesring {:L 191

F.3g 1234, 1228 {10th Cir, 1998) (determining that because Dolorade's raguistions are substantially identical lo EPA's

reguiations, anslysis of the faderal scheme can overlay and defing that of Colorada).

5 in MHarmon, the Unitad Blates Coud of Appeals for the Eighth Clroult hald that the federal governmaent's right 1o pursue an
snforcesment action under RORA atlaches only when a stale’s authorization is revoked o when a state fails 1o Infliate any
anforcement action, and that EPAs practios of overfiling, in those states where § has authorized the slate (o act, pversiens
the federal agency’s authorily under RORA. 181 F3d a1 801-02. The Eighth Gireuil's daecision in Harmon conceming
EF&'s authority to overllle has nist been withou! some oriticism. Sog, e.g., Unfied Siates v, Power Engineering Co., 303

O D

B 1222 (10th Cir 2002)% Buch is of no consequencs hers, howpver, 35 the State of Adkanses has not initiated an
snforcement action against Rineco concerning the maiters bafore the Cour,
5 These wasles contain varizbly levels of ignitability, corrosivily, resctivity, and jozicity, and include arsenic, barium

Benrene, cadmium, carbon letrachlorida, chromium, cresol, 1, d-dichlorohenzens, lead, mercury, wasiowater reatment
studge, silver, winy! chioride, spent nalogensted and non-halcgenated solvents, spent oyanide, agryiic auide, carbamic
acid, DET, suefunc acid, tolueneg, wlene, gic,

7 Rireco does not dispuls et the TRW iz a type of thermal treatment unit {slthough Rineco stalss that the TRMW doss
v, 2a argued hy the United Sliates, apply beat o changs both the chermical and physical characlar and compaosition of
the waste fod inlo the THMW but, rather, that the heat meraly hreaks the adhesive bonds of the materia that are atlached
to the surface of the metal]. Thermal restrment unils that do not use imternal controfied flame combustion, as the TMW
does not, are classified e "miscellansous units” and subject o the standards for the managerent of hazardus wasts
set forth in APCEC Regulation No. 23 Part 284, Subpart X, §§ 264.600-264.803. The United Btates does not dispute that
misceliansous unils may nevarhsless be polentially sxempt from reguigtion under RURA

8 coording to the United Siates, ADEQYs staff, including the Haezardous Waste Division Director, believe thal the TIMW

reguires 2 permit but that Devina ook g different position. Devine's Aprit 13th letter dogs nol, however, revoks ARECS

previous correspondencs with the company stating that the ageney's conelusion was based oo Rinsoo's compliance wih
sk condifions and, thus, Deving's determination seemingly was mads in the context of Rineto's representations of the
spacific purpess and mpﬂwtim of the Taw

Rinesn dogs not dispuls thet notios of the commencemaent of s sclion was given 1o the Biete of Arkansas in accordance

with 42 US.C. § 6828( a}{;&;.

101 APCEC Regulation Mo, 23 § 281.6{z) provides in part

a1 Hazardous w%ies that are recyoled are sublect (0 the requirements for penerators, transpornters, and storage
faciities of paragraphs (b and (o) of ks saction, except 1 the materials Ysiad In paragraphs (832} and (X3} of
this section. Hazardous wastes that are recycled will be knowry 88 “reoyolable materials”

5%
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L8, v, Ringco Chaemical industries, Ing., Bod Reported in F.8upp,2d (2008
S R e e e e i s oo

{23 Tha foliowing recyclable materials are not subjest to he requirements of g soolion bul are regulsied under
subsantions Ctheough H of section 288 of this reguiation and &/l applicabls provisions in section 270 of this regulation
and 40 CFR Part 124:

{1} Recycisble materials used in 8 manner constititing disposal {subsestion CY;

Hozardous wastes burned for energy recovery in bollars and industrsl furaaces that are not regulated under

subseniion O of section 264 or 285 of this regulation (subsestinn H).

11 APCED Regulstion No. 23 § 281.8(c)1) provides:

(o301 Qwners or oparators of facllities that store recyclabily materials before they are regycled are reguinted under
alt spplicable provisions of subssctions A through L, A4, BB, and CG of sections 284 and 285, aad under sactions
288, 268, and 270 of this regulation and 40 CFR Part 124, and the nodification requirements under sestion 3010 of

CRA, sxcept as provided In paragraph (a8} of this section. (The recyaling process itsell is exempt from reguiation
except 3% provided in § 261.8{d})

12 Rinnco proffers EPA's Revisions 1 the Definition of Sclid Wasis, Final Ruls, 73 Fed.Reg. B4885-01, Golaber 30, 2008,
Thess revisions are of no heip (¢ Rinece, however, ag the finel rule clarifias hal the exclugion for hazardous secondary
materials thal are sgitmately eovcled "doss nol include the recyaling of hazardous secondary matarisls that are .
burted Wy recover engrgy of used 1o produce 8 fuel or ofherwiae contained in fuels (40 CFR § 281.2(E0" 1 at
B4GE0, G487, 84T, 8478,

13 Hinsuo, g& previvusly noted, may not rest on mere alisgations or denials of iis pleadings, but must come fonvard with
spanific facts showing that there is @ genuing issue for inal, Malsushita, 475 U8, at 837, See afso ARCED Reguiation
Mo, 23 & 261.2{7 {respondents In actions o enforce requiations mpementing subtitle C of RCRA who raise a8 olaim that
oeriain material ls concltionally exempt from regulation must dermonsirate that they meet e lerms of the exemption; in
doing so, they mus! provide appropriste documeniation to demonstrale that the matedal s exempt from reguiation.

14 Ciing EPA's RURA Qriemation Manual 2008, Rinesd argues thet BPA has found thet distilation unils sngaged in the
regyching of hezardous spent sobvanis are exempt recycling unils under 40 CF.R_§ 281.8(X1) sven ough the sludge
crested in the distifstion process s sent offsile 1o BiFs, The RCRA Orlentation Manual does not support Ringoo's positian,
Ag the Manual sigtes, "njot all hazardous wasles pose the same degree of hasand whan recyeled,” and "wiliis RCRA
specifically exempls some wastes when recycied, some recyoling processes may still pose enough of a hazard o warrant
seme degrae of reguiation.” It may be us that EFA has conciuded that certain utrefingd waste-derived fusls and ofls
from petroleum refineries may justify sxsmption from RCRA Subtite G, bt EPA also has conciuded that "{ihe process of
recyciing hazardous waste by buming § for energy raoovery may poss sigrificent sir omission hazards, Therelore, EPA
{has] established specific operaling standards for units burning hazardous wasie for snermy recoveny.” Rinego, it ehould
b noled, doss not treat a sing's predictable pre-distiliation waste stream from a petrolsum refinery, buf rather more than
400 different tvpes of hezarious waste containing variable nwels of ignitability, corrasivity, reactivily, and foxicity,

15 Ringco proffers as “nevly discovered avidenos” a declaration from Br. W, Roy Penney, a Professor in the Department of
Chemical Enginesring af the Unlversity of Arkansas, who stated thal "somplete combustion in the TIW is impossible.” T,
Fgnney doss not, however, conclude thet po combustion occurs in the TMW and he does nol dispute that combustion and
destruction ooours inthe TOU. Rinecn has slso profered a declaration from an aliomey, David E. Polter, who sssendially
opines ot the legal lssuss in this matter. However, the Courl will not consider for purposes of today's detision legal

3

T4, 751-82 {8in Cir. 20030

16 A3 indicgtad in e Patent, “[tthe residual non-condensable vapors are direciad fo 2 thermal oxidizer unit through an
exhausiar. A is known in (he an, the thermal oxidizer urit destroys air loaies and volatlie organic compounds WOC"
that are discharged.”

17 On Spdl 1818, 2008, David Duster (Duster’), an enviroamental sclentisf with EPA, conducted a RORA focused
complisnce pvalsaion gt the Rinoco factity and documented that fugitive VOO emissions wers sscaping from the TMW
and otber unitg 8t the Rineco Rality, Similarly, farmer Rineco employess Tallent, Cummaot, and Patly testified o firey
anewring at the TMW and to VIOOs and particuislos that were loaked ard discharged from the TR into the atr althe
Ringoo faciity. Rineco poinis (o the estimany of David Craw (Crew”), ADEQ's on-site inspector, bul Crew only teslifisd
that “to the bast of my knowledge,” there has naver been a firg in the TMW. Creow did, howsver, lestify that there have
been fugitive emission issues with regard (o the TMW, and he also lesiified thal the sorap metal s & byeproduct of
the sntire provess of the TAW, not the primary process, and that he befleved and continues o balieve that the TAW
requres 3 RORA permil, Rineco claims the TRMW s “designed” for recycling metal, bud the possibility of regyoling is
meritioned only twics in the 1%-page Palend, stating frst that certain metal (which can be fairly fargs, e.g. whele cang,
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WA, v, Rineco Chamicst Industrias, Inc., Not Reportad in F.Supn. 34 (3008]
SN WU EEGS ’ o

gle.} moving along on 2 convayer bell that prograsses heyond the field of @ magne! "oan be reovoled or disposed” and,
second, that the sysiems and processes dasoribed in the Patent “permil recycling of various materals, whith would
oiherwise not be permitted.” The word "disposal,” In conlrast, Is referenced numeraus trmas throughout the Patent, which,
a3 praviousty noted, refates generally to waste grocessing, and mors partisularly o systems and meliheds for processing
haterogensous waste materials”

1R Rinsoy slen references EPAs "4 Clizen's Guide to Thermal Desarption” {"CGuide™, which describes the use of therma!
desorption under the supervision of EPA as a method 1o clean up polfution 88 Supsriund sites stating that "[he dust and
harmful chemicals are separated from the gases and disposed of safely, The clean sofl iz relurnad to the site,” Rineco,
however, ngither relums “clean aoil” to &s facility nor disposes of the separated materials In 3 Sublitle © kndfi and 50
the Guide s not spplicable.

19 The Sourt agress with the United Statas that the permit requirerments apply to the staging ares for the toles given that
when material s walling to be placed inthe ThIW, thers are emigsions that can occur that would othereisa not be coourdng
i the abrence of the TRW,

20 During oral argument, Ringeo acknowledged thatl the financial assurances srgument turns on the exemption lssue and
that i the Court finds that the TMW ig covered under RGRA, which the Courl hes today so done, then Rinaoo is regquired
10 wetablish inancial assurances for the TMW,

21 Ringoo alludes 0 seeking addiional discovery on its affirmative defenses but a pardy npposing summary judgment who
believes that he or she has not had adeguate opporiunity 10 conduat disnovary must seak reliaf pursuent to Fad R Div P,
58¢H, whlch requires that parly to show what specific facts futher glecovery might unvell. Uniled Stales v, Casine Mayic
Corp., 283 F.30 419, 428 (Bih Cir.2002) {citations omittad). Thiz, Rineco hag falled 1o do. It addition, during 2 telephone
confersnce held on Movember 18, 2008, Rineco agreed that discovery could be stayed untif such time as the Court ruted
on the partias’ cross-motions for summarny judgment on Talility,

22 Az noled iy the November 24th Order, the Gourl will consider for purposes of delermining any agpropriste oivil penaliies
the seriousness of the violation, any good Taith ofons o comply, the harm caused by the violation, any sconomic bensfit
derivad from noncompliance, the vislator's abillly o pay, the govemment's conduet, and the clarity of the obligation
involved. Unfted Slates v, koo Housewares, Ing, B2 F.3d 808, 815 (Sth Cir 1985) With respect fo sconomic henaft, the
Court reiferates that the goatl of the economic Beneflt analysis is 1o provent & vickstor fram profifing frorm s wrongdoing,
level the etonamic playing feld, and prevent violatars from gaining an unfalr competitive advaniage, Unifed States v,
Hunicipal Authorty of Union Township, 180 F 35 258, 283-84 {3rd Cir. 1988) (citation omitied], See also Pound v, Arpss
Company, Inc, 498 F.3d 1088, 10881100 {(10th CF.2007) {in delgrmining sconomic banelit of noncompliance under
Tlaan A A2t MCARTY, “the betler argument” iz that "any profits realized theough the sate, or offer of sale, of & prohitited
product ought o be inciuded when assessing the economic benefd of 2 QUA violatlon, tne rationale bBeing that ong
ougnt ot 1o profit from ong's wronglul conduct” rejecting the argoment et "the economis benefit is more propery
measured by considering the cosls that # would have incurred 1o comply with the DAL {ie., the cost of reformulation)™
Exeo Housswaras, B2 F.3d &t 818 {district courl did not abuss s diseretion in delermining thad the amount of the RTRA
perally could be based on the sconomic beneft galned through noncompiiance, including cost savings realized by
noncompliance, and diglic! court properly considered e delerrence sffect not just on defendant but on the ragulsiad
community 23 8 whole), Thus, while § may be thal the sconomic benefils caltulation ideally begins with the costs that
shoutd have been spent io achieve compliance, Alrosal Company, 488 F.3d & 1100, the Courl will consider all relevant
docurmentation that cowld lead (o 2 ressonable approdimation of econgmic beneflt to Rineon dwing the peried that the
T has been oparating withow s parmit, including: {1} the cost of applying for and oblalning & RCRA permit (2) TRW
profit from the stad of is operation to the prasent; {31 e polulion cortral costs associated with the RORA permlt and (4}
olher banefils such as any competitive advantage Rinsco hes oblainad by cherging gensrators & wer price to dispose
of wasie in a norereguigied process,

zad of Gocinnant § 2016 Thomsan Reutans. No sfaim o erigingl LES. Sovernmtent Worka,
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Attachment C

ST UNITED STATES ENVIRONMENTAL PROTECT._ . .
o <, REGION B
-3 1445 Ross }?i‘u‘;ﬂue
% Dalias, Texas TE202-2733

’ﬂ . Q’O

N 21 s

Mr. Estuarde Silva

Lousiana Departraent of Environmental Quality
Office of Environmental Serviges -
Waste Permiz Division

Post Office Box 4313

Baton Rouge, Louisiana 70821-4313

RE:  Drali Hazardous Waste Modifled Operating and Post Closure Permit
< 'mmm” Waste Management, Ine,
7170 Jobn Brannon Road
taﬂyss_, LA 70663
Permisd LADOOOTT201-OP-RN-MO-1
AR T42/PER20140007

Dear My, Silve

EPA has the following coraments on the draft Hazardous Waste Operating and Post Closurs Permit
for the Chemical Waste Managemens, Inc. factlity located at 7170 John Brannog Boad, Carlyvss, LA
70663 (Dyaft Permit), Chemical Waste Management, Inc. {Chern Waste) seeks 1o add two oil
recovery units (ORUS), two thermal desorber units ( (TDUs), and 19 associated tanks to its operations
at 13 Carlyss, Lowisiana facility. The ORUs will be utilized to sepavate recoverable ofls from drilling
fluids, *«"Lauu tank bottoms, commercinlly exennpt waste, and other non-hazardous and hazardous
wasie, The TDUs will treat contaminated tank botroms, sludge, catalyst slurry oil, and other non-
harardons and hazardous waste. The TDUs will be designed to separate organic constitugnts from a
e stream by condensing the organic components, whick would allow for the recovery or disposal
of the contaminants, The non-condensable pases will be routed to a thermal exidizer unit {TOU)
The T ix proposed (o be pearmitted as & miscellanesus unil,

Condition ILE.25.e of the Drafl Permil provides that “foine hundred and elghty (180} days befre
planned construction, the Permitive must Jubmn ﬁnmm@d engineering specifications and operating
parameters for the proposed Thermal Desorber Units o the Adminisirative Authoriy for approval,
The information submitted must comply with the requirements of this pennit and L.AC 33V,
Chapter 32, and all applicable regulations.” Chapter 32 is entided “Miscellaneous Units”, and 15 the
State cquivalent of 40 CF R, Part 264, Subpart X, Due to the absence of any pmp“}%ai engMesring
specifications, pecformance test, operating conditions, operating parameters, monitoring and
recordheeping requirenients, we have identified permit requirements for the TDU and TOU below

that we believe are required by the regulations for operation of the TDU and TOUL

How the T and TOU are permitted determine the apprepriate *pf;:m requirsments for the units,

The material being treated in the T and the TOU i alveady a hazardous waste, Thermal {reatment
after o material becomes a haverdous wasie is ully regulated under R(‘h A, 54 Fed. Peg, 30968,

30973 (December 11, 1989, The combustion of the non-condensable gases in the TOU meets the
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definition of “thermal treatment™ in LAC, 33:V. 109 [40 CF.R. § 260107 and thus wqmmfx a RCRA
permit, The TOU would meet the definition of lncinerator in L.AC 33V 108 [40 CF.R, § 280101
{an enclosed device that uses controlied Hame combustion). However, rather than permitiing the TOU
zs an incinerator, LDEQ could permit the TR and TOU together as a misceliansous unit unfiﬂ

Lo Co33:W, Chapter 32 [40 CFR. Part 264, Subpart X1 1fthis oLcuss, then LIDDEQ is reguired to
include in the I‘R it requirements from LAC, 33V, Chapters 3, 5, 7, 17,19, 21, 23, 25, 27, 29, 31,
4301.F, H, 4302, 4303 and 4303, all other applicable requivements of LA 33:V. Subpart 1, and of
4G CF, R Part 63 x, Subpart EEE and 40 C.F R Part 146, that ave appropriate for the misce
heing permitied.

Haneous uut

The decisions as to what appropriate requirements would be included in the g, it would be lefi
LOEG. However, we believe that the permit conditions would be similar to those set forth in the
enclosed Consent Apreement and Final Order, In Koo US Ecology Texas, Inc. and TD*X Associates,
LP, EPA Docket Mos. RCRASUG-2012-0936 and RORA-06-2012-0937, filed Uctober 4, 2012, These
permit conditions would include, but not be limited tor 17 a startup, shutdown, and malfonction plan;
{2y a performance test, which includes meeting 8 99.99% destruction removal a?ﬁ-‘,,m«« y for cach
pnn*"*’ﬂa organic hazardous constituent and mecting certain emission iumtas (3% autematic waste feed

LR
kY

cutoff system; {4) operaling parameters; and xfi‘h tnwwm;s,mon recordkesping, testing, and reporting

i Ay By

reauimmmw' This position was also previously commumcated to LDEQ in a letter from EPA to

Mr. 1. D, Head dated May 2, 2016, in which a copy was sent to LDEQ. A copy of thus lefter is also
encinsed,

If you have any questions, please fes! free (o call me at (214) §63-8022.

Sincerely,
Ty e
Q'M*‘w e.«"/ g ‘.w/’,-* - .\j
e ;
ol - "”?/ J\f“s
Susan Spalding e

Asspotate Direclor
Hazardous Waste Branch (6MM-R)
Multimedia Division

Enclosure
" The f:quivai Federal provisions are 40 C.F.R. Part 264, Sabparts [ theough Q, AA, BB, and
O C.F.R. Part 63, Subpart EEE, and 40 CF.R. Part 146,

CC, 40 CFR. Part 270, 4
40 CF.R. § 264.601.
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Attachment D

Tradebe's Solid Distillation System (SDS) is a ( o
. ; ‘ o | S8 s an atractive,

pusitive step forward in waste recycling technology

and a new, cost~effective way {or generators

cost-effective and
to recycle thelr organic solid waste.

environmenially friendly
Before 508, most solid waste was incingrated in a process

. . B , L Frevm F TaTEN
designed to destroy its hazardous organic content by driving option for generators.
oft volatiles and burning excess gases,

Afer incineration, residual matenals were landiifled. Now, 5D5
offers a more responsibie sclution, Wastes such as paints,
resing, polymers, solvent-soaked rags, and refinery wastes have
their hazardous organic contert removed and recycled g0t can
be reused again in industry 1o replace virgin chemicals, This
reciatm, recycle and reuse technology makes SDE an attractive,
cost-affective and environmentally fnendly option for generators,
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SUBTAINABLE WASTE MANAGEMENT » BOLID DISTILLATION SYSTEM

1. Processed material naver touches the heat sgurce,

2. Volatile and semi-volatile organics are "baked ouwt” of the
aste so they can be reclaimed, distifled and recycled.

3. Tradebe’s S0S system is built to handle large volumes
of solid waste and work continuously,

4. After processing, a portion of the residual material can
be beneficially used in energy recovery.

=

THE D5 THERMAL PROCESSOR CONTAING
FOUR MAIN COMPOWENTS.

t. A therma!l enciosure that surrpunds the
eatire process

2. A rotaling waste procesgsing chamber fovated
inside the therma! enclosure

3. An indirect healing system focaled under the
rofating chamber

4. A hest extraust system that reclaims and
repses grogess heal

Shredder Cleas  Proceisod
Frogessed Malorisf Seran Moboris!

Sotid Waste E ’
Prozessing Unit Process Gasas | Quench
% P ! T Prescrubber

%

Conrdensais



Tube and Shell
tHeat Buchanger

RESPONSIBLE
MANAGEMENT,
START TO FINISH

The wasle jypically arrives in metal
grums, Tradetbe chemists sample
and profile sach shipment o ensure

compaibilily with the BDS process.

i

Unee scoepled, the drums containing
wagle are grocessed through a powsrfud
shredder that reduses evervthing o a
uriform sixe. The shredded waste s
fed into an entry valve at the top of
the feng, oven-itke rolaling process
chamber, The anasrobic atmosphers
inside the process chamber is
degignad 1o pravent the oxidation of
hydrocarbon components as they are
drivan {rom the wastes.

O Water
Separator

Carbon
Filter

Water For Repse
Thrpughout Sypstein

As wastes wmbde down the rotating
cylinder, they are indirectly hested to
very high temperalures; the heat is
appiied to the oulside of the rotating
cramber 5o the material on the woside
w nevar gxposed o divest Hame,

The kigh inlemal temperahres
drive all vedable and wm?«mia?i
orgar chemicals from the sollds,
The organio cempoangnts are
collected, condensed, and seni to
an oilfwater separator 38 & waler/
OrGARNIT misture 10 be processad,

o

*-z

While SDE ig 2 fully automated
technology, ’killed on-site persannsl,
working from & control canter, monitor
the process every step of the way to
ensurg a Mgh quality end produst.
From the contrad terminal the operator
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Ststamabsiity

can vieually monitor and ope

key slement in the process

STALE Gvary

WHAT WASTES CAN
BE PROCESSED?

Virtually any organic solid waste

can be procussed through 803,
inciuding painl waste, solven! scaked
rags, resing, polymars, production
dabris, mf:nm{; veasta and discarded
coenmgrcial producis, and many
maore similar wastes.

Ones waste is processed through
S08, the generaior recelves a
Carlitcate of Recyoling that affirms
the waste has bean recycled. The
generaior then hag no further Hability,
The Certificate of Heoyeling is alse
beneficial for garerators will 150
14001 pengramas and Enviconmental
Management System recycling goals.

w

Returping potentially hazardous
chemicals o inﬁu*—firy for reuse, rather
than steaply wasting their valuable
Qrgam?‘r sontent through incineration,
s what Tradebe's w»pnauf“ixi& waEle
management program s all aboul
S0S technology astieves waste
misbmizadion and recyeling goals

by transforming waste into valuable
recyoled products.

Distiflation

20,000 Gal
tondensate

Colurmn

Holding Tank

12,000 Gal,
Fraduct Tanks




SD5 BENEFITS

¢ SO can effentively process virtually
any sofic argandc herardous wasle,

¢ BSOS helps generatars meet
Environmaental Management
Systems objsotives,

¢ S08 prevents poltution while
promoling recyoiing and rguse.

s S05 helps cusiomers meet US FR4&s
RORA Congervation Challange.

¢ SE gliminates the relegse
of hazardous constivenis
inte the atmosphere,

o

¢ REE conserves erergy whils keepdg
vasie ol of the envicomment,

«

EOE revigims valuable

constituants fouad i solid
hazardous waste amnd reduces the
demand e viegin chemiosis,

Solid Distillation System (508 s s
positive sten fonward in waste recycling
technclogy. S08 offers customers an
effactive and nost-efficient method ior
recyehing organia sofid wasie thal mig!
othervigse be Incinerated or landfifed,
EDS axiracts the crganios from solid
hazardous waste and transforms them
into reusable products. SDE recyaled
products are peing beneficially used
o I rmersus ndustries throughou
the country in placs of

wigin cheminals,

B05...
Hew technology

for a new world of
waste recyoling.
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Attachment E

R UNITED STATES ENVIRONMENTAL PROTECT.
£ © REGION &

s b 1445 Ross Avenue

M 3 Dallas, Texas 75202-2733

Sy ﬁam% . }P RAY :}m:’i

by, LI Head

Prite, Byrne, Head & Fiwpatrick, PLLC
221 West 6" Street

Suife 260

Austin, Texas 7870

Drear My, Head:

Thank vou for vour Golober "’»(’?: 2015 lettey requesting elarification of the hazardous
wasie regulatory standards for *’mmfa ;Zz,w} piion units { iDLs; instalied at RORA trestment,
storage, and disposal facilities {TSIDFs). 1 apologize for the delay in cesponding 1o your request,
I yvour seenarie, the TR M,mm oil from oil bearing hazardous wastes penerated by
petroloum refining, production, or tansporiation practices. You describe a TDU as 4 device that
heats solid material to vaporize, remove, and separate organic constituent materials from solids.
In the seenario you deseribe at & TBDY, the scparated organic constilucnis are typically
condensed and recovered as a liquid oil. The TDU process also gonerates ¢ vent gas afler the
condensing stream,

Your inquiry also references 40 C.FRL 8 261,603 w Y, wiiieh provides than

Oil reclaimed from oil-bearing hazardous waste fom potroleum refining,
provduction, or ransporiation practices, which reclairmed ofl is barned as o fucl
without wirurr}dui‘i;m o a refining process, so long as the used oif specification

under 40 C.FR. § 279,11 iz not subject to regulation under 40 O R Parts 262 -
268, 270, or 40 CIUR. Part 124, and Is not subject 1o the notiBication requirements
o} iaaf;mm MO ol RCRAL

1f the above conditions are met, then the reclaimed oil can be burmed as o nop-harardous fouel If
the oil-bearing hazardous waste is not from petroleum refining, production, or rmsporiation
practices, then the reclaimed oil is subjeet fo RCRA regulation.

{5 TDU combusts all or a potion of the vent g,;as, z:.ﬂmbustimz of the THU vent gbew from
RCRA hazardous wasie or recyolable =:1emm [40 CFRCE 261603 1) s constdered thermal
troatment that 1s repulsied by RCRAL The material ha,n L tmzw’ {oil- bmlmb navardous wa»&w
alroady a hazardous wasie, Healing hazardous wastes (o 2 gaseous state 15 subject mmaﬁdimn
under RCRA as treatment of hazardous waste, and thermal treatment alier 2 material becomoes a
harzardous waste is fully regulsted undor RCRAL 54 Fod, Rep. 50908, 30973 (Docember 11,
PO8SY. Thus, thenmal veatment of the vent gas requires a RERA permit,

U Sinve vou did not reforence g specific State in which your cliont may operate » TDU,
thig fetier cites 10 the applicable federal repulations. 10 the State has an authorbeed RCRA
program, the wuc*«;mncm& state regulation would be applicable.
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Hthe vent gas is combusted in the combustion charsber of the TDUL then a perent onder

A0 CF R Past 2@4, Subpart O 15 veguired, beeanse the T woul i mm ihe definition of
Incinerator in 40 CF R § 26010 G encloged device that uses controllad Hame combustion), 10
on the other hand, the vert gas is vented 0 and combusted in g thermal oxidizing unit {TOU, the
perpuiiing f.ill“'iﬂﬂ}’ wiay be able to permit the entire unit (TDU and TOUY as a2 miseellancony
unit under 40 CRR. Part 264, Subpart X, A RCRA permit would be reguired cven i the fueility
is operating as 2 RORA exempt recyeling setivity under 40 CFR, § 261803 31vY(C)y ihe
permitting authority decides o lasue o 40 CERL Part 264, Subpan h; ermit, the ruzr,‘;u W
authorily is requirad to inclnde o the pormit regquivements from 40 L0 Part 264, Subparts |
through O, AA, BB, and CC, 40 CF R, Part 270, 40 CFR Part 03, Subpart BRI, and 40 CER,
Part 146 that are appropii vite for the miscellancous unit being permiticd as requi *ti in 40 O R,
§ 264.601. The decisions as to whal appropriate requirernents would be included i the penmit
would be left w the permitiing authority, Howover, HPA would expeet that the }mrmii sonditons
wonld be similor (o those set {onth in the enclosed Comsent Agreement and Final Ordar, o Ko
US Teology Toxas, Ine. and TD¥X Associates, LP, BPA Docket Nos, RURAOG-2012-0936 and
ROBA-D-Z2012-0937, Aled Ootober 4, 2012

¥ you have any questions, please feel free to contaet Guy Tidmore of my stafl af

{2143 605-3142 ur via gmail al Hdmore. guyGepa. oy,

Shneerely 9
g

fu ho Bleving

_x ' Divector

e Con mpiiance Assurance and
Eaforcoment Division

Enclosurs

Cer Penny Wilson, Al "1"5;}
Lourdes buralde, LDBG
John Kicling, MM_U}
Mike Stickney, CGDEQ
Fames Gradney, TCEQ



